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R e q u e s t  f o r  R e c o n s i d e r a t i o n  - 

010 EST: 

1. Where protester  i n  i t s  r e q u e s t  for 
r e c o n s i d e r a t i o n  i n c l u d e s  a new ground o f  
p r o t e s t  r a i s e d  more t h a n  1 0  working  d a y s  
a f t e r  protester knew or s h o u l d  h a v e  known 
t h e  bas i s  f o r  i t ,  s u c h  ground is u n t i m e l y  
and p r o v i d e s  no  r e a s o n  t o  r e v e r s e  o r  modi fy  
a p r i o r  d e c i s i o n .  

2. GAO w i l l  n o t  reverse or  mod i fy  a prior 
d e c i s i o n  where t h e  pro tes te r  f a i l s  t o  
p r o v i d e  i n  i t s  r e q u e s t  fo r  r e c o n s i d e r a t i o n  
new e v i d e n c e  o r  l e g a l  a r g u m e n t s  which show 
t h a t  t h e  d e c i s i o n  was e r r o n e o u s .  

Amarillo Aircraf t  Sales €i S e r v i c e s ,  I n c . ,  requests 
t h a t  w e  r e c o n s i d e r  our d e c i s i o n  i n  Amari l lo  A i rc ra f t  S a l e s  
& Services, I n c . ,  - 8-214225, Sept. 1 0 ,  1vgh; 6 3  Comp. Gen. 

, 84-2 C.P.D. Y 269, w h e r e i n  w e  d e n i e d  Amarillo's pro- - 
tes t  a g a i n s t  t h e  d e c i s i o n  of t h e  Defense  Logistics Agency 
( D L A )  t o  t e r m i n a t e  i t s  r e q u i r e t y e n t s - t y p e ,  f i x e d - p r i c e  w i t h  
economic  price a d j u s t m e n t  (EBPL) c o n t r a c t , w i t h  Amarillo f o r  
t h e  s u p p l y  o f  a v i a t i o n  g a s o l i n e  and JP-4 j e t  f u e l  a t  
Amarillo A i r  T e r m i n a l ,  Amarillo, Texas .  W e  a f f i r m  t h e  
d e c i s i o n  . 

I n  o u r  pr ior  d e c i s i o n ,  w e  n o t e d  t h a t  t h e  government  
was r e q u i r e d  t o  a s s u r e  i t s e l f  unde r  t h e  s o l i c i t a t i o n  t h a t  
any  award would r e s u l t  i n  t h e  p r o b a b l e  lowest u l t i m a t e  
cost t o  t h e  government .  For c o n t r a c t i n g  o f f i c i a l s  r e a s o n -  
a b l y  t o  d e t e r m i n e  which proposal was most l i k e l y  t o  o f f e r  
t h e  lowest u l t imate  cos t ,  t h e  proposals had t o  b e  s u s -  
ceptible o f  e v a l u a t i o n  on  a common basis .  S i n c e  Amarillo 
and P r i d e  R e f i n i n g ,  I n c . ,  t h e  o n l y  o t h e r  o f fe ror ,  had .  sub- 
m i t t e d  proposals which  i n c l u d e d  EPA r e f e r e n c e  p r i c e s  
r e f e r e n c i n g  d i f f e r e n t  m a r k e t s ,  w e  were u n a b l e  to  c o n c l u d e  
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t h a t  c o n t r a c t i n g  o f f i c i a l s  a c t e d  u n r e a s o n a b l y  i n  de te r -  
mining  a f t e r  award t h a t  t h e  award had been improper  
because  t he re  was no r e a s o n a b l e  a s s u r a n c e  t h a t  award t o  
A m a r i l l o  would  r e s u l t  i n  t h e  lowest u l t i m a t e  cost  t o  t h e  
government .  

We a l s o  c o n s i d e r e d  i n  o u r  p r i o r  d e c i s i o n  A m a r i l l o ' s  
argument  t h a t  any problem i n  e v a l u a t i n s  w h i c h  p r o p o s a l  
o f fe red  t h e  lowest u l t i m a t e  cost  was i r r e l e v a n t  b e c a u s e  
P r i d e ,  a m a n u f a c t u r e r  o f  r e f i n e d  p e t r o l e u m  p r o d u c t s ,  had 
e x c l u d e d  from c o n s i d e r a t i o n  t h e  E P A  r e f e r e n c e  p r i c e s  i t  
had s u b m i t t e d  a s  a m a n u f a c t u r e r  and t h u s  i t s  o f f e r  cou ld  
n o t  have been a c c e p t e d .  P r i d e  had i n i t i a l l y  s u b m i t t e d  
r e f e r e n c e  p r i c e s  b o t h  u n d e r  t h e  s o l i c i t a t i o n ' s  E P A  p r o v i -  
sions f o r  m a n u f a c t u r e r s ,  s e l e c t i n g  a s  i t s  r e f e r e n c e  p r i c e  
f o r  JP-4 a p r i c e  based  upon an a v e r a g e  marke t  p r i c e  f o r  
g a s o l i n e  and f u e l  o i l  a s  q u o t e d  i n  P l a t t ' s  O i lg ram,  and 
unde r  t h e  E P A  p r o v i s i o n s  f o r  f i x e d  b a s e  o p e r a t o r s /  
r e f u e l i n g  a g e n t s .  Although P r i d e  i n  i t s  b e s t  and f i n a l  
o f f e r  had c i t e d  a s  i t s  r e f e r e n c e  p r i c e s  t h o s e  i n i t i a l l y  
o f f e r e d  a s  a m a n u f a c t u r e r ,  on September  1 ,  1983, P r i d e  
d i s p a t c h e d  a t e l e x  to  c o n t r a c t i n g  o f f i c i a l s  i n  w h i c h  i t  
s t a t e d  t h a t  e s c a l a t i o n  u n d e r  t h e  c o n t r a c t  would be i n  
a c c o r d a n c e  w i t h  t h e  E P A  p r o v i s i o n s  f o r  f i x e d  b a s e  
o p e r a t o r s / r e f u e l i n g  a g e n t s  r a t h e r  t h a n  those for  
m a n u f a c t u r e r s .  P r i d e  e x p l a i n e d  i n  a May 2 4 ,  1984, l e t t e r  
t o  o u r  O f f i c e  t h a t  i t  had been urged  t o  send  t h e  t e l ex  by 
c o n t r a c t i n g  o f f i c i a l s  on t h e  g round t h a t  P r i d e  i n t e n d e d  t o  
r e l y  upon a l o c a l  r e f u e l i n g  a g e n t  a t  t h e  a i r  t e r m i n a l .  
P r i d e  s u b s e q u e n t l y  s u b m i t t e d  on  September  22, 1983,  an 
u p d a t e  of i t s  E P A  r e f e r e n c e  p r i c e s  w h i c h  d i d  n o t  e x p r e s s l y  
i n d i c a t e  w h e t h e r  t h e  reference p r i c e s  t h e n  s u b m i t t e d  
r e f l e c t e d  changes  i n  those p r e v i o u s l y  s u b m i t t e d  a s  a 
m a n u f a c t u r e r  o r  those s u b m i t t e d  a s  a f i x e d  b a s e  o p e r a t o r /  
r e f u e l i n g  a g e n t .  

W e  n o t e d  i n  o u r  d e c i s i o n  t h a t  D L A  had f a i l e d  to  d i s -  
p u t e  P r i d e ' s  e x p l a n a t i o n  o f  t h e  September  1 t e l e x .  We 
a l s o  n o t e d  t h a t  t h e  agency  had informed u s  t h a t  t h e  
September 22 upda ted  r e f e r e n c e  price f o r  JP-4 was based 
upon t h e  P l a t t ' s  O i lg ram p r i c e ,  a s  m o d i f i e d  by changes  i n  
t h e  i n t e r v e n i n g  m o n t h s ,  p r e v i o u s l y  s u b m i t t e d  a s  a manu- 
f a c t u r e r  and t h a t  t h e  agency  t h e r e f o r e  e v a l u a t e d  P r i d e  a s  
a m a n u f a c t u r e r .  
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W e  c o n c l u d e d  t h a t  w e  need  n o t  d e t e r m i n e  w h e t h e r  
P r i d e ' s  b e s t  and f i n a l  o f f e r  was a c c e p t a b l e  as m o d i f i e d  
s ince - -  

"Under t h e s e  c i r c u m s t a n c e s ,  where  (1) P r i d e  
w a s  known t o  b e  a m a n u f a c t u r e r  and had cer- 
t i f i e d  i t s e l f  t o  be s u c h ,  ( 2 )  P r i d e  sub-  
m i t t e d  w i t h  i t s  b e s t  and f i n a l  o f f e r s  t h e  
r e f e r e n c e  prices selected as  a m a n u f a c t u r e r ,  
( 3 )  P r i d e ' s  u p d a t e d  r e f e r e n c e  p r i ce  for  JP-4 
t racked t h e  c h a n g e s  i n  t h e  r e f e r e n c e  pr ice  
f o r  JP-4 b a s e d  upon t h e  r e a d i l y  a v a i l a b l e  
P l a t t l s  O i l g r a m ,  ( 4 )  t h e  c o n f u s i o n  as  t o  
whe the r  P r i d e ' s  o f f e r  w a s  s u b m i t t e d  unde r  
t h e  E P A  p r o v i s i o n s  f o r  m a n u f a c t u r e r s  o r  
u n d e r  t h o s e  f o r  f i x e d  base operators/refuel-  
i n g  a g e n t s  a p p a r e n t l y  r e s u l t e d  i n  l a r g e  p a r t  
f rom e r r o n e o u s  a d v i c e  f rom c o n t r a c t i n g  o f f i -  
c i a l s ,  (5) t h e  c o n f u s i o n  c o u l d  have  b e e n  
e a s i l y  r e s o l v e d ,  and ( 6 )  e x c l u s i o n  of P r i d e  
would have  l e f t  o n l y  o n e  o f f e r o r ,  w e  b e l i e v e  
t h a t  t h e  c o n t r a c t i n g  o f f i c e r  would have  
acted i m p r o p e r l y  i f ,  w i t h o u t  f i r s t  h o l d i n g  
f u r t h e r  d i s c u s s i o n s  o r  r e q u e s t i n g  c la r i f ica-  
t i o n ,  he  had found P r i d e ' s  proposal t o  be 
u n a c c e D t a b l e  o n  t h e  b a s i s  o f  t h e  u n c e r t a i n t y  
as t o  t h e  EPA p r o v i s i o n s .  
D i v i s i o n  of L i t t o n  Sys t ems ,  B-208241, 
S e p t .  29, 198  2 ,  82-2 C.P.D. lf 297 (proposal 

- See Data Sys tems-  

w a s  i m p r o p e r l y  found t o  b e  u n a c c e p t a b l e  
a f t e r  best and f i n a l  o f f e r s  where  a l l e g e d  
d e f i c i e n c i e s  c o n c e r n e d  r e q u i r e m e n t s  which 
o f f e r o r  e i t h e r  e s s e n t i a l l y  m e t  o r  as  t o  
which  t h e  a g e n c y  n e v e r  c l e a r l y  communicated 
i t s  c o n c e r n s  and t h e  f a i l u r e  t o  meet was 
r e a d i l y  r e s o l v a b l e ) .  I n  o ther  words ,  w e  d o  
n o t  b e l i e v e  P r i d e ' s  proposal had t o  be 
r e j e c t e d  for t h e  r e a s o n s  p u t  f o r t h  by  
Amar i 1 lo .  I' 

I n  i t s  r e q u e s t  f o r  r e c o n s i d e r a t i o n ,  Amarillo a l l e g e s  
t h ' a t ,  a l t h o u g h  P r i d e ' s  l e t t e r  o f  May 24 e x p l a i n i n g  t h a t  
t h e  t e l e x  was prompted by a g e n c y  a d v i c e  i n d i c a t e d  t h a t  
copies had been  s e n t  t o  Amarillo and DLA, Amarillo n e v e r  
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received a c o p y  o f  t h e  l e t t e r  a n d  i t  was u n l i k e l y  t h a t  DLA 
r e c e i v e d  a copy .  Amarillo a l s o  a r g u e s  t h a t  t h e r e  is n o  
c l ea r  i n d i c a t i o n  t h a t  P r i d e ' s  o f f e r  was i n d e e d  e v a l u a t e d  
u n d e r  t h e  EPA p r o v i s i o n s  f o r  m a n u f a c t u r e r s  o r ,  i f  so 
e v a l u a t e d ,  w h e t h e r  t h e  c o n t r a c t i n g  o f f i c e r  i n t e n d e d  t o  
a p p l y  o r  c o r r e c t l y  a p p l i e d  t h o s e  p r o v i s i o n s .  F i n a l l y ,  
Amarillo c o n t e n d s  t h a t  t h e r e  is  no  i n d i c a t i o n  a s  t o  how 
t h e  r e f e r e n c e  price P r i d e  i n i t i a l l y  s u b m i t t e d  a s  a f i x e d  
base o p e r a t o r / r e f u e l i n g  a g e n t  was d e t e r m i n e d .  

W e  f i n d  Amaril lo 's  a r g u m e n t s  t o  be e i t h e r  u n p e r -  
s u a s i v e ,  u n t i m e l y  o r  i r r e l e v a n t .  A l t h o u g h  DLA, i n  i t s  
r e s p o n s e  t o  t h e  r e q u e s t  f o r  r e c o n s i d e r a t i o n ,  s t a t e s  t h a t  
i t s  records do n o t  i n d i c a t e  receipt  o f  P r i d e ' s  May 24 
l e t t e r  e x p l a i n i n g  why P r i d e  s u b m i t t e d  t h e  t e l e x  r e q u e s t i n g  
e v a l u a t i o n  a s  a f i x e d  b a s e  o p e r a t o r / r e f u e l i n g  a g e n t ,  w e  
n o t e  t h a t  t h e  a g e n c y  h a s  s t i l l  n o t  d i s p u t e d  P r i d e ' s  
e x p l a n a t i o n  t h a t  d i spa tch  o f  t h e  t e l e x  was a t  t h e  u r g i n g  
o f  a g e n c y  o f f i c i a l s .  To  t h e  e x t e n t  t h a t  Amarillo means  t o  
s u g g e s t  b y  i t s  c o n t e n t i o n s  i n  regards  t o  t h e  a g e n c y  e v a l u -  
a t i o n  o f  P r i d e ' s  o f f e r  t h a t  P r i d e ' s  o f f e r  s h o u l d  n o t  h a v e  
b e e n  e v a l u a t e d  u n d e r  t h e  p r o v i s i o n s  f o r  m a n u f a c t u r e r s ,  w e  
c o n s i d e r  t h i s  t o  be a mere r e i t e r a t i o n  o f  t h e  a r g u m e n t s  
p r e v i o u s l y  c o n s i d e r e d  and  r e j e c t e d .  To t h e  e x t e n t  t h a t  
Amarillo s u g g e s t s  t h a t  t h e  e v a l u a t i o n  of P r i d e ' s  o f f e r  was 
o t h e r w i s e  improper, w e  c o n s i d e r  t h e  a l l e g a t i o n  t o  be 
u n t i m e l y ,  s i n c e  i t  was f i l e d  more t h a n  10  w o r k i n g  d a y s  
a f t e r  Amarillo knew t h e  a l leged  bas i s  f o r  i t ,  i .e. ,  t h e  
a g e n c y  d i s c u s s i o n  o f  t h e  e v a l u a t i o n  of P r i d e ' s  o f f e r  i n  
D L A ' s  A p r i l  1984  a d m i n i s t r a t i v e  r epor t  r e s p o n d i n g  t o  t h i s  
protest  a n d  i n  D L A ' s  J u n e  1 9  l e t t e r  t o  o u r  O f f i c e  ( w i t h  
copies t o  Amarillo and  P r i d e  i n d i c a t e d ) .  - See TRS D e s i g n  & 
C o n s u l t i n g  Services, B-214011, May 29 , 1 9 8 4 ,  84-1 C. P. D. 
11 578  (where  protester s u p p l e m e n t s  i t s  o r i g i n a l  t i m e l y  
p r o t e s t  w i t h  a new g r o u n d  o f  protest  more t h a n  1 0  w o r k i n g  
d a y s  a f t e r  t h e  b a s i s  for i t  s h o u l d  h a v e  b e e n  known t h e  new 
g r o u n d  i s  u n t i m e l y  and  w i l l  n o t  be c o n s i d e r e d  o n  t h e  
merits);  see also,  4 C.F.R. p a r t  2 1  ( 1 9 8 4 ) .  A s  f o r  
Amarillo's c h a l l e n g e  t o  t h e  r e f e r e n c e  pr ices  i n i t i a l l y  
s u b m i t t e d  b y  P r i d e  u n d e r  t h e  EPA p r o v i s i o n s  f o r  f i x e d  base 
o p e r a t o r s / r e f u e l i n g  a g e n t s ,  n o t  o n l y  i s  t h i s  l i k e w i s e  
u n t i m e l y ,  b u t ,  i n  a n y  case, w e  f a i l  t o  see t h e  r e l e v a n c e  
of those prices s i n c e  a l l  pa r t i e s  have agreed t h a t  P r i d e  
is i n  f a c t  a m a n u f a c t u r e r  o f  r e f i n e d  p e t r o l e u m  p r o d u c t s .  

- 4 -  



B-214225.2 

Untimely raised new grounds of protest provide no 
basis for reversing or modifying a prior decision. Any 
other conclusion would permit a protester to present its 
case in a piecemeal fashion and to disrupt procurement of 
necessary goods or services for an indefinite time. Cf. 
Cal Pacific Fabricating, 1nc.--Request for Reconsider= 
tion, B-214946.2, June 28, 1984, 84-1 C.P.D. (I 689 
(information available to protester at time of protest is 
not information not previously considered such that it 
might justify reconsideration of prior decision). 

Since our Office will not reverse or modify a prior 
decision where, as here, the protester fails to provide 
new evidence or legal arguments which show that the deci- 
sion was erroneous, see Culp/Wesner/Culp--Reconsideration, 
B-212318.2, Mar. 26, 1984, 84-1 C.P.D. II 346: 4 C.F.R- 

- 
. -~ - 

21.9(a) (1984), we affirm the prior decision. 

I of the United States 

- 5 -  




